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o ' ' Memorandum 77-56
'SﬁBject: Study 39,200 - Enforcement of Judgments (Writ of Execution;

_ Levy Procedures

" & copy of the first three articles of Chapter 3 (Execution) and
definitions relevant thiereto is attached to this memorandum. Most of
the materisl in Articles 1 and 2 (Sections 703.110-703.295) has been
ténzaéiﬁely approved at least in substance, Accordingly, the staff
intends to discuss only thoee sections in the first two articles that
are noted below unless someone has a problem with & particular section.

The Commission has not previously congidered Article 3 (Method of

Levy). These sections have been drafted to implement the decision at
the April 1977 meeting that the Enforcement of Judgments Law should be
self*sﬁfficient and should not gross-refer to the Attachment Law, The
substance of the levy provisions is essentially the same as existing
- law, (A copy of prior and existing law is attached as Exhibit 1. You
may also want to refer to the Attachment Law.) Where the procedures
vary, the Comment to the section indicates the change. The definitions
relevant to the various levy procedures are contained in the portion of
Chapter 1 which is also attached hereto.

! 703.230, Levy on property im private place

~ Section 703.230 [Section 703.220 in a previgus draft) provides a
procedure for obtaining a court order permitting the levying officer to

levy on property in a private place. David Turnoy and Patficia Tenoso
of the Western Center on Law and Poverty have submitted a memoragdum of
comments on the draft statute (dated June 30, 1977), part of which
objects to this section as follows:

CCP § 703.220 would provide that if any property sought to be
levied upon is located in a private place, the judgment creditor
shall apply ex parte to the court for an order directing the levy-
ing officer to seize the property. The court may grant the order
only if the creditor shows there is probable cause to believe that
property subject to levy i1s located there. This provision 1s new
and is not based on prior law, We belleve such a provision may
violate due process, the Fourth Amendment prohibition against
unreasonable search and seizure, and the right to privacy.

Recent cases indicate that such a provision may be unconstitu-
tional. Camara v, Municipal Court, 387 U.S., 523, 87 S5.Ct. 1827, 18
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L.Ed.2d 930 (1967), involved a housing inspector acting under the
$an Francisco housing code. He sought inspection of a lessee's
premises; the lessee refused and was subsequently convicted. The
court reversed, holding that the warrantless inspection was an
unconstitutional search, See v. Seattle, 387 U.S. 541, 87 S.Ct.
1737, 18 L.Ed.2d 943 (1967}, applied the Cemara rule to a case
where a fire department inspector sought inspection of a commercial
warehouse. To meet these holdings CCP §§ 1822.50, et seq., estab-
11shed an inspeetion warrant which may be issued by a court only
for cause, after the applicant has submitted an affidavit, and the
judge has examined the applicant and other witnesses. '

The provision in CCP § 703.220 may not seem objectionable to
some because the court may grant the order only if the creditor
shows that there is probable cause. But what is objectionable is
that the order is granted ex parte, i.e., the judgment debtor has
no say in the matter. It would be more reasonable 1f a process

_ similar to that followed under CCP § 1822,50 were established for
levying on property in a private place, f.e., requiring the appli-
cant to prepare an affidavit and having the Judge examine the
applicant and other witnesses before issuing the order.

The intent of Section 703.230 was to conform to the search warrant
decisions under the Fourth Amendment such as Camara. As the Comment to
Section 703,230 states, it is based on comparable provisions in the
claim and delivery law which in turn were designed to comply with the
decision in Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal.
Rptr. 42 (1971). Blair noted that the prohibition against unreasonable
gearches and seizures applied =2 aivi) ng well as criminal cases and
héld that "a search incident to the execution of claim and delivery
procesé 18 unreasonable unless it 1ia supported by a warrant issued by a
maglstrate updn a showlng of probable cause." 1d. at 273,

The model recommended by the Western Center memorandum--Code Civ.
Proc. §§ 1822.50-1822,57--applies to bullding code inspections and, from
its date of enactment, would appear to have been enacted to comply with
Camara, which arose out of San Francisco. The staff does not see that
the recommended model 1s significantly different from Section 703.230.
Saction 1822,51 provides:

An ingpection warrant shall be issued only upon cause, supported by

affidavit, particulerly describing the place, dwelling, structure,

premises, or vehicle to be searched ard the purpose for which the
gsearch 1s made. In ad.ition, tiz afficavit shall contain either a



statement that consent to inspect has been sought and refused or
facts or circumstances reasonably justifying the failure to seek
such consent.

Section 1822.52 provides in part:

Cause shall be deemed to exist if ., . . there 1s reason to believe
that a condition of nonconformity exists with respect to the par-
ticular place, dwelling, structure, premises, or vehicle.

Section 1822,53 provides:

Before issuing an inspection warrant, the judge may examine on cath
the applicant and any other witness, and shall satisfy himself of
the existence of grounds for granting such application. [Emphasis
added. ]

The warrant issuance procedure of Sectlons 1822.50-1822.57 is, like that
provided by Section 703,230, ex parte. An examination of the applicant
under oath 1s not required nor is the testimony of witnesses required.
If the court were not satisfied under Section 703.230, nothing requires
1ssuance of the order. 1In short, the staff is confident that Section
703.230 comports with constitutional requirements.

There is a collateral issue, however. This remedy may be viewed as
a protective measure and also as a measure facilitating levy on Property
which otherwise it would be unconstitutional to levy upon. Two other
remedies are available under the draft statute by which property in a
private place may be subject to the reach of judgment creditors.
Section 703.260 provides for the issuance of a turnover order, enforce-
able by contempt. Article 1 of Chapter 5 (Sections 705.110-705.190)
provides for the examination ¢f the judgment debtor and the issuance of
an order applying the property toward the satisfaction of the judgment,
which order is similarly enforceable by contempt. It should alsc be
remembered that enforcement of a money judgment by a writ of execution
is distinct from enforcement of a judgment for possession of personal
property by way of a writ of pcosession in that the money judgment does
not give the creditsr a right to specific property as does a2 judgment in
an action for specific recovery. In view of the alternatives and the
lesser importance of the search warrant type of order upon execution,
the Commission may wish to delete this provision.

Before a decision is made tc delete this provision, the Commission

should be aware of the old case law concerning the authority of the
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levying officer to reach property in what would now te designated a
"private place." 1In Peoplz v. Sylva, 143 Cal. 62, 76 P. 814 (1904), the
sherilff and the attornesy for the creditor obrtained a kéy from a small
boy on the debtor's piemises and entered tha debtor's house. The court
held that an officer charg=d with the duty of enforeing a judgment by
execution has the right to =nter the premises of the debtor if he can do
56 peaceably and that hes may take with hirm such parsons as he may need
to assist him. In Greea v. Palmer, 15 Czl. 411, 418 (1860}, 1t was
stated that seizure of a bng of gold from ¢h= hands of the debtor was
permissible although it would not be if the gold had been "upon his
person.” The Marshal's Uanuel suggests that it 1s permissible to break

open a garage unless it is connected to a dwelling.

§ 703,240, Interest reached by garnishment o
This provision has beer substantially revised since it was last

considered in order to irplement the Commic~ion's decision to provide
for a limited interrogatory to the garnish=e and to make more specific
the rights of the garnishee. to resist the garnishment on the grounds

that the property is not subject to execnticn or 1s exempt.

§ 703.295. Return of writ of execution

When the principles concerning isswarca, levy, duration, and return
of writs of execution were outlined in thn Afernmginn at the March 1977
meeting, 1t was suggested tchat, 1f the wr't is not d=livered to the
levying officer, it.shcwld L2 presumed to be returred at the end of one
year and 90 days (the meximm 1ife of a writ undar the draft). However,
we have not drafted such 2 provision “ecaure it s=2~ms upnecessary. The
creditor may redelfver a ~mit tc the clzu¥ that hac nct been delivered
to the levying officew. *%iar *he ewp’z il cf ¢C days from issuance
of the writ, under the eckz-2 set foril Ir the draft statute, the credi~

tor may obtain the Zssuanze of anothar writ anywry. See Section 703.120{c).

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memorandum 77-%56 ' #319.200
EXHIBIT 1

) | Execut_ion Levy Prov_isiansof Former Law
(Fofmér,{:o&g civ. Proc. 1] 5411 [as enacted by 1972 Cal. Stats., ch. 550,
§ 16] and 542 [as amended by 1970 'Cai.‘,Stat'é.,;Ch. 1‘523,‘ ﬁ]-—-eboth sec~
tions repealed by 19?4{:31‘ :Stat_s., Ch. 1516, § 12, qpé—r#t;i\ie Jan. 1,
1977, by force of 1975 Cal. Stats., Ch. 200, § 2.) = |

. S4L." Secyrities, a3 defined: in’the Commercial Code, shall be
levied upon as provided by Division 8 (Veom‘mcm:ing_;\nfith Section

8101) of the Commercial Code. -

542, The shoriff, constable, or marshsl, to whom the writ
is dirested and delivercit, must, upon Téceipt of -instractions in.

 wriling, signpd by the plaittiffor. his attorney of récord, and

" euntaining & deseriptiog of 1he property, anl in the case of

‘read property or growinge evops the name of -the. Fecord owner

. " of the real property. to be afinehed, or upon which the crops

. : are prowing, exceute: the xune withiout ‘delay,” and if the
C;  wndertaking :mentioned in Seetion 540 -of this code be not
given, a8 follows; .~ - '

i, Real property, standing upon the records of the county

- in the name of the defendint, must be sttached, by recording

with the recorder of the-county & copy of the wril; together

. with » deseription of the property attached, and'a notiee that

© i in attached, aud by serving an occupant of the Pf:gm, if

 thers i oiie upon the property &t the time serviee in sttompted,

with s similar copy of the writ, description ‘and notide, or if

thers is no gecupant then on the property, them, by -posting

“the ssmia in-a conspicuous plice on the mroperty sitached.

- Bervice upon the océupant inay: be made by leaving ssid copy
. of the writ, description and notice Wwith the oteupant per.

sonafly, or, in his absence, with any person; of suitable age
 and diseretion, found npon the property at the time service -

. thereof is attempted and who is either an employee or agent

of such oceupant or a member of his’ family or household.

‘Where the property deseribed in the notice consists of more
than one distinet lot, parcel or governmental pubdivision and-

- nniy of sach Jots, purcels, or governmentit subdivisions lie with
.. relation to any of the others so.aa to.form one or taore con- .

tinuots, unbroken tracts, one service or posting need be made

-un to-each such eontinuous, unbrokentract. - . -

1a. Growing crops (which, uetil severed, shafl be deemed
. personsl property ot ¢apable of manual delivery), growing

" upon real property standing upon the records of the county

i the name of the defendant, must be attached by recording

. with the recorder of the county & copy of the writ, ther

with & deseription of the growing crops to be attached, and
e of the real pro'gqﬂy upon which the same are growing, and &
Q} . - notlee that such growing crope are attached in pursuence of
' " the writ, and by serving an occupant of the real property, if




there is one upon the real property at the time service ‘is at.
tempted, with & similar copy of the writ, description and
notice, or if there is no ocenpant then on the real property,
then, ivy posting the same in & conspiruous place on the repl
property. Hervice upor the vccupant may be made by lenving
said copy of the writ, description ahd notice with the oecnpant
personaily, or, in his absence, with any person, of suitable age

and discretion, found npon the real property at the time serv. -

ice thereof is attempted and who is cither an cmployer or agent
of such ceccupant or & member of his family or household,
Where the real property described in the natice conaisty of
more than ane distinet lot, pareel or governmental subdivision,
and any of such lots, parcels or governmental subdivisiona lis
with relation to any of the others #0 as to form one or more
continuous unbroken tracts, one serviee or posting need ba
made a5 to each such continuonas untbroken tract,

Whenever growing crops have been atfached under the
provisions of this subdivision, which will greatly deteriorate in
value, uniess properly eultivated, cared for, harvested, packed
- or sold, the court issting snch writ, upon application -of the
person in whose favor the writ runs, and after due notice to

" the owner of said property, may direct the sheriff to take

poasession of snid property and to eultivate, eare for and pre-
- serve the same and, when necessary, harvest, pack and sell auch
property. Any sale of such property shall be made in the
ssme manner that property is mold on execution snd the pro-
~ ceeds must bo retained by the sheriff to be applied to the
- satisfaction of any judgment which may be recovered in the

sy . o#etion in which said writ is issued, The court shall order said
o applicant to pay such expensea in advance il the court m
- «deem it proper, or may direct that the whole or any part

. #ych expenses be paid from. the proceeds of ‘may gale of wuch

. property. | , N
2. Renl property, or any interest therein, belonging to the

O defendant, anil beld by any other persen, or standing on the

records of the county in the name of any other peraon, must
be attached in the same manner s ia real property standing
-Upyn the records of the county in the name of the defendant
- by the provisions of subdivision 1 of thin mection and the notics
- of attachment shail state that the real property therein de-

L . seribed, and any interest of the defendant therein held by or

standing on the records of the eounty in the name of such
~other persen (naming him), are attached. fn addition, a
- gimilar copy of the writ, deseription and notice shall be de.
livered to such other person, or his agent, if known and within
the county, or left st the residenen of vither, if within the
. eounty, The recorder must index such attschiment when re-

corded, in the names, both of the defendant and of the perdon

by whom the property is held or in whose name it stands of
. record, -
2n. Growing crops (which, until severance, shall be deemed

. pereonal properly not capable of manual delivery), or any

interest therein, belonging to the defendant, gnd growing
_upen renl property held by any other perssn or standing upon
the records of the eounty in the name of any ather person,
must be attached in the same manner as growing Crops Erow-
ing upon real. property standing upen the records of the
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county in the name of the defendant sre attached by the pro-
visions of eabdivision la ef this seetion, and the notice of at-
tachment shall stute that the erops therein described or any
interest of the defendnnt thercin, held by, or standing upon
the reeords uf the cowniy in the name of, such other person
{prming him), are attached in pursuance of the writ. In
addition, a similar eopy of the writ, deseription and notice
shall be delivored to such other person, or his apent, if known
and within 1le eounty, or left at the residenve of cither, if
known and within the county. The recorder must index sich
attaehment when recorded, in the namnes of both the defend-
apt and of the persan by whom the real property is Theld, or
in whose name 1t stands on the revord

Whenever growing erops have been ntfached under the pro-
vigiony of thin subdivision, whieh will greatly deterforate in
value unless properly enltivated, enved for, harveaiod, preled
or sold, the conrt issuing sueh writ, upoen application of the
person in whose frvor the writ runs, and with or without no-
tice a8 the court directs to the ewner of said propesty, way
direct the sheriff to take possession of maid property and to
cultivate, care for and preserve the same and, when neccssary,
horvest, pack and sell such property. Any sale of snch prop-
erty shall be made in the same manner that property is sold
under exeeution and the proceeds musi be retained by the
gheriff to be applied to the satisfaction of any judgment which
may be recovered in the action in which said writ in issued.

.

The court shall order said applicant to pay such expenses in

- advence if the court may deem it proper, or way direct that

the whole or any part of such cxpenses be prid from the pro-
ceeds of any sale of such property.

%. Personal property, capable of manusl delivery, in tho pos.
gession of the defendant, must be attached by taking it into
custody. When the personal property is vaed s & dwelling,
guch as a housetrniler, mohitehome, o beat, the snme is to be
attached by placing A keeper in charge of the properly, ai
plaintift's expense, for at least two (2) days. At the expiratien
of said period the officer shall remove its occupants, and take
the property into his immediate custody, unless other disposi-
tion ia made hy the court or the parties to the action. Whenever
a levy under atiachment or execution shati be made on personal
property, other than money, or a vehicle roquired to be regis-
tered under the Vehicle Code belonging to a going concern,
then the officer making the levy must, if the defendant con-
gents, place a keeper in charee of saul prajerty bevied npon, at
plaintiff’a expense, for at lesst twe days, and said kceper’s
fees must be prepaid by the levying creditor. During said
period defendant may continue to operate in the ordinary.
course of business at his own expense provided all aalen are
for cash and the ful} proceeds are given to the keeper for the
purposes of the levy unlesa otherwise anthorized by the cred.
itor. After the expiration of said two.days the sheriff, ron-
stabls, or marshal shall take said property inlo his immediate
possession unless other disposition is made by the eourt or
the parties to the action.

4. In casem where the sheriff, constable, or marshal ia in.
structed to take into possession personal properiy capable of
manunl delivery, whether the same in to be placed in a ware-
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house or in custody of & keeper, the sheriff, constable or mae-
shal shall require, ns a prereqaisite to the taking of auch prop-
erty, that in sddition to written instructions the plaintiff or
hia attorney of record deposit with the sheriff, constable or
marshal, & sum of money bufficient to pay the expenses of
taking and keeping sefely said property for m period not to
exceed 15 days. Tu the event that a further detention of said
property s required, the sheriff, conatable or marshal muat,
from time o time, make writfen demand upon the plaintiff
or his attorney for further deposits to cover estimated BX-
Penses for periods not to exceed five days euich, Such demand
must be served as provided in Seetion 1011 of thia code, or
by depusiting such notice in the post office in a sealed envelope,
ag ficat-clesn registered mail, postage prepaid, addressed to the
person on whom it is served at his last known office or place
of residence. In the event thnt the money so demanded is not
paid, the sheriff, constable or marshal shall release the prog-
erty to the person or persons from whom the same was taken.
There shall be no liability upun the pari of the sheriff, eon-
stable or marshal 1o take or hold personal property unlesa the
provisiens of this seetion shall have been fully complied with,
There shall be no finbility upon the part of the sheriff, con-
stable or marshal, either to the plaintiff or the defendant for
loss by fire, theft, injury or damage of any kind {o personal

property capable of mannul delivery while in the pomsession of

the sherifl, constabier 6r marshal cither in a werehouse or in
the custody of a keeper or en route to or from a warehouse
uliless the sheriff, comstable or marshal shall be negligent in
his eare or handling of the property.

9. With the exception of enrnings of the defendant whish
are cxempt as proviled in Section 690.6, debts, credits, Judg-
ments, and other personal property not capable of mannal de-
livery shall be atiached by ieaving with the persons owing
such debts, or baving in his possession, or under his control,
such credits and other perssnal pruperty, or with his agent or,
in the eare of n esrporation, wilh the president of the corpo-
ration, vice president, seeretary, assistant seereiary, cashier,
or managing ageunt thereof, a eopy of the writ, and, if the
demand as stated in the writ does not exreed three hundred
dollura (4300} exelusive of interest, attorney s foes end costs,
& copy of the complaiut in the action from which the writ
issued, and, in every case, a noties that the debls owing by
him to the defendant, or the credits and other personal prop-
erty in his possession, or under his control, belanging to the
defendant, sve ablached in pursasnce of sueh writ, However,
whenever & judigmoent has been attached ander the provigiony
of this subdivision, a eopy of the writ and notice sha!l be filed
in the aetinn fram which the judement arose and rerved unon
the judgment creditor of sueh nefion, However, debts owing
o the defenddant by uny of the Fullowing Rnmneial institutions:
(a} banks; 1} suvings aml foan nssocistions; (0] title insur-
ager eompanics or underwrition 1ithe companies (s defined in
Seetion 12162 of {be fnsnrance Codvd: () industrial loan
companies {as defined in Section 18063 of the Binaneial Code),
mainfaining braneh offiees, or erolits ar other persanal prop-
erty whetler or not the same is cupable of manual delivery, be.
lonsing te the defendung and i 1l possessioh of wr nnder the
eentral of swedl finaneinl sttt ion shnll be attached hy lenving
woenpy ol the weit smwd the noties, fprether with n copy nf the
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< compluing i regnired herewmder, with e mavager or other
. offiecr of snch finanoial institriion #tthe offlee ue branch thére: -
of at wliich the adeamd evidineing sueh indebtodions nf: tho de. SRR AN
oo fendant Iz enrvipd; ar af awhich sush -(inaneiat institutioh has o v .
T cri‘;i;itg'ufni‘_uih@:r-:pvﬁgm‘mi property belonging to the difendnmt .
it fta gomession or under ita control; and no atthchmeat hall ¢
- - be'effective an 1o Wby debi owing by such Snancisl institution
[t the sccount evidencing such indeltednens is earried st an.
. ; offits.br branch thereof not so bérved, or. as to gny ereditbor - .. o
i other pevmmal property in e yiosseagion’ or uhider its comprenl - -
. aay office. or braiich -thereof not w0 servad, LT T e
‘ ; denfth, money ordera and

Iarah) it ie dirccied anddetiv 8
promptly thereaficr-endorse Uié same’ and present, or e
the sarie to b preseated, for payment The sleiff, consiab)

or taaratial shall-eiidosic-snch; check,; draft; moncy order of
. -other ;ﬁhgggef:;_;:a—fth writing the iias

Urdztonl of moncy by writing the ime™ " -

B r g *Fpﬁﬁﬁ 1t fio
cution. If it
rd i -:\;

<o .o ol ‘motiby that e sarns Lan. bee
o ot Jadgment debtor in. satinfaction:
o that-endofsement fhereo!l: shall be
S aetinfaetion’ by
- lor demiand, “th

-defenndant or judgment: debter
g i ,;f‘iﬂ.ﬁﬂw thenmce;dg na]
- shalksiot endorbe said ohiek, draft, money Grder
- for the withdrawal of money anless the defendan
- debitor ‘shedl first endoree the sawe to, the sMoer sk
¢ Yavy | provided, howevar,: that if said défen
--dotwe said. check, draft, mon

rey order or other orier for wit
_ e{;ﬁ’-iﬁﬁf?ﬁiﬂcbr?{.ﬁ" ing the levy, said offiesr -
. may thereafter huld such check, draft, money veder or othet -
«- erdet for the withdrawal of ‘money subject to sach levy and
- shall inour no Hability to the defendsat ar judgment debioror
. to any otlier person; firtn or. corporation for delay in present-
went of the same for payment, .~ 0 T e T




_ Executiogt Levy Proviglons of Existing Law
(Code Civ. Proc. § 688, as amended by 1977 Cal. Stat;s’.-,_,_ Ch. 155, § 1
{urgency. stait'.i:t:e)w.'}: : ~ o a

688, (a) All  goods, chattels, moneys:.. or other
- propetty, both real and personal, or any interest therein,
of the judgment debtor, not exempt by law, and “all
property and rights of property -levied upon- under.
attachment in the action; are subject to execution. .
(b) All property subject to execttion may be levied
upon “or. released- from levy ‘in_like manner: as ke
“property  may ‘be ‘levied -upon ot ‘reledsed froin
. aktachment, execpt that tangible personal property in the
- possession of the judgiment debtor shall always be levied -
‘upon in’ the manner provided by “beetion 388:308:
- subdivision {c): Notwithstanding the provisions. of Title - -
- 8.5 {commencing with Section-481.010), service on the
judgment. debtor of a‘copy of the writ of execution shall . .
" 'be made:either by personal delivery or by miail to the
* - judgment  debtor at the address. furnished by the .
~ Judgment creditor. To levy upon any property or debt
owed to the judgment debtor which "is subject to
execution but for which a méthiod of levy of dttichment
is not provided, the levying officerishall servé upon the
- person in-‘pﬁ_’ssessitm:of.s‘uch‘pmper'tycif@wing'suﬁh-debts .
or his agent (1) a copy.of the writ of exceution and (2)
a notice that such property or debt is levied upon in
putsuance of sach wribe SRR
(e} Tangible personal property in the possession of the

Judpment debtor shall be levied upon by -taking such
property inta custody. Except as otherwise provided in
this subdivision; where a levying officer 13 diréeted to
 take property into custody; the levying officer may.do so
either hy removing the property toa place of, safekeeping
or by installing a keeper. Personal property that Is used
—-as a dwelling, such.4s a housetrailer, mobilchome, or’
vessel, shall be levied upon by placinga keeper in'charge
. of the property; at the Jjudgment creditor’s expense, for
at least two davs. At the expiration of such petiod, the =
levying officer shall remove the ‘occupants and take
- exclusive custodv of the personal property used as. a
dwelling, unless other disposition is made by the court or
agreed upon by the judgment creditor and the judgmoent _ _
debtor. If the judgment debtor consents, personal )
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property of a going business (other than monev or a
vehicle required to be registered under the Vehicle
Code) shall be levied upon by placing a keeper in charge
- of such property, at the judgment creditor s expense, for
“at Jeast two dayvs: During such period, the judgment
' debtor may continue to operate in the ordinary course of
- business at the judgment debtor’s expense provided that
. all sales are final and are for cash or the eguivalent of
cash. For the purpose of this subdivision, payment by
check is the equivalent of cash payment. The levying
officer is-not liable for accepting payment in the form of
a cash equivalent. Fhe procoeds from alf sales shall be
given to the kecper for Hiey purposes of the levy unless
-otherwise authorized by:(hE jidgment creditor, At the
conclusion of the period diring which the business may
_continue to opetate, the levying officer shall take the
property into exclusive Bedody tinless other disposition is
mide by the court of agréed upon by the Judgment
- creditor and the judgiient debitor,” -~ )
- 4e}(d) Untilu levy;na property shall be affected by
Issuance of a-writ of:execiition “or its-delivgry to the -

levying officer,

 4d+fe} No levy shall bind any- property fot a longer
period than one yeur frorh the date-of the issaance of the
execution, except a lgvy-on the ihterests or claims of heirs,

~ devisees, or legatees th Hr to ‘assets of deeetised persons
remaining in the lmﬁq@éﬁcf exepylpts or administrators
thereof prior to distribttion and myment. However, an

~ alias execution may. be issucd “on isnid judgment and

- levied on uny propeétty hot excapffrom execution. -

{e}(f) Notwithsta¥ding subdivision (1), no cause of
action not judgment as such, nor license fssued by -this
state to engage in any business, proféssion, or activity,
shall be subject to levy or sale on execution.

(g} When a check, draft, ihoney order, or other
‘order for the withdrawal of money from a banking.
corporation or association, the United States, any state, or
any public entity within any state, payable to the -
‘defendant on demand, comes_into the possession .of a
levying officer under a writ of exccution, the provisions -

-of Section 488.520 are- applicable. | RN

Commient. The amendment of subdivision (b) of Section 688 ..
Is technical. The first suntence of new subdivision (¢) continues
the applicability. after judgment of the general rule that tarigible

7 ~
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Fersonai property in the possession of the judgment debtor is
evied upon by taking it into custody which was formerly
incorporated by the reference to Scction 488.320 in subdivision
(b} of Section 688. The second sentence of new subdivision (c),
which provides for the levying officer's diseretion in the manner
of taking custody, is comparable to Section 488.045 applicable to
custody under an attachment levy. The ‘third and fourth
‘sentences of new subdivision {¢) pertasining to a levy on personal
property used as a dwelling continue the second and third
sentences of subdivision 3 of former Scetion 542 {(as in effect on
December 31, 1976). The fifth, sixth, ninth, and tenth sentences
of new subdivision (¢} of Scction 684 continue the substance of
the fourth, fifth, and sixth sentences of subdivision 3 of former
Section 542 (us in effect on December 31, 1976). The provision
in the fourth sentence of subdivision 3 of former Section 542
requiring prepayment of the keeper's fees by the judgment
creditor has riot been continued in new subdivision (¢} of Section
688 because it was surplus in view of the general provisions for
prepayment of fees. See Govt. Code §§ 6100, 24350.5. The seventh
and eighth seatences of new subdivision (¢) of Section 688 are
comparable to a portion of stbdivision (a) of Section 488.360
(attachment levy on farmh products and inventory of going
business) and change former Section 542 by permitting payment
in the form of a check.
Subdivisions of Section 638 formerly designated {e)-(f) have
been renumbered as subdivisions {d)~{g).

N
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‘ 27853
 CHAPTER 1. SHORT TITLE; .DEFINITIONS
[Deﬁinitions relevant to -Chapter 3.]

-----
4

§ 701.:- Account debtor T "' ot e ‘J-',J‘; -
701._ f}" "Account ﬂebtor“ means thé perhﬁh wﬁo 15 oblighted on an

"accqunt receivable, chattel paper, er chose ih actinn. e

Gommen: Sectian ?01 1- the same aa Sectipn #Bl 020 in the

-..Attachment Law. . See the numnent to Section &81 020. o

L

el

2’.‘7‘“&5}.

- §701, : ﬁccount receivahfé

?Dl. ',_ “Acaéﬁnt receivuble" he&ns any righﬁ tn payient which has

o .,rbeen earned for- goods sold or leased ur fer sefvieea ‘vendered: ﬁﬁich is
. not eviﬂeneed ﬁy a negotiable instrunnnf, a security, or chﬁttél paper.

ggg!gg_L Sectian 101. 1s the sane.as Sectian 481 nsa 1n the
ﬁttachnent Law See the Comuent to Section 48! 033.

o o o wess
§ 701. ... Chattel paper , LR

?blﬂ;__. ,ﬂghattel paﬁer” ﬁeans a wtiting oF writings uhich ‘evi-
dence both a monetary oblisation and a. seeurity interest iu or a lease

: secu:ity agreement or’ a lease anﬂ by an 1nntrument or a aeries of 1n—

strunents, the group nf writings taken tngetqer canstitutea chattel
‘paper. As used 1n thiq aactianf “1nsttunent“ neans a ﬁegetiable instru-~

F"mant, or a sanurity, or . any other writing which evideqces a right to the

paynent of - -meney. and is nokt. itself a security agreeuent'or lease and 1is

‘of a: typeuwhiqh 1s. in. the ordinary course af buainess transferred by
iy deliwary withragy qgcessary indgrsemgnt or assignment.; .

" Commit seerloh 701::7: f&is~the Bame as; Sectfon’ 481. aao 4n the
Attachment Law. See the\Commen; to Section 481.06Ds . - . ..

o o T [ i R Sl ey
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§ 701, . Chose in action
~ 70l.__ . Chose in action” mesns any right to payment which (a) is

not conditioned upon further perfermance by the defendant or: upon any

. ,;e?ept_ptherwthen_the'pessege:ef‘time, (b).is -not an account teeeivable,

{c) 1s not a deposit. aeceunt,-and~(d) is not evidenced by a negotiable
_instrument, eecurity, chettel paper, or judgment. The term includes a
'risht to payment on a nonnegbtiable instrument Hhich is othe;wiee nego-

tiable within Division 3 {comnencing with Section 3191} of the Commer-
. cial Code but which 1s not peyable to order or to bearer.

Coument. "Section 701. — 1s substantially the same as,Section

.. .481.050 [as proposed to be amended. in Memorandum ?7—#8]; See the Com~

_ment-to Section 481.050. . It”shquldibe noted thet?theyiimitatien on
_cheeea'in actien uhich mey be atteched'tu ﬁhoee uﬁicﬁ'ariee out of the
~ conduct of a trade, business, or. profession does not by virtue of
'nSectian 701 3 apply to a ievy of executiou.,i ' ‘

o ‘ 27857
"5.?01. _, Deposit account. . .ﬁ#
701, . “Deposit account" weans any of the followins°ﬁrm
N () An acount in eny "bank" aescribed in Sectiun 102 of the Finan-
'cial Code.. : o _ ‘ )
_ - (b) An acceunt in any stete or federal eavings end loan aseocie-
Vtion. As used in thie paragraph,‘"aqceunt" incluﬁee iuvestment certifi-

are

cete, share aceount, and withdrawable share.. ' _

‘ (c) An eccnunt for funda received from e nember of a credit union.
_ (d) For the purpoees of the ememption provided by Sectiun 70? 380,
“E.Zan 1nmate 8 trust account or similar account in which the funde of a
' '3peraun confined in any prieon or facility under the jnrisdiction of the
Departuent of CUrrections or the Youth authority or confined in any
" ‘toutity or city jeil, read eaﬁp ihduetrial farm, or’ other locel correc~
tional facility. ' bl ~ BT L e

Comment. Subdivisions (a), (b), and (c} of Section 701.___ are the

same as Section 481.080 in the Attachment Law. Subdivision (d) is

1-2

Ay




~,

_§:f01;"  Doﬁgggg_

.subdivision (15) of Section 1201 of the Gmerciai_l. dee.

§7? !.: '.' Hbtor vehicle

derived from former Section 690.21 and has the effectlof treating an

inmate's trust account in the same manner as deposit accounts and money

' for -purposes of the’exemption provided-by Section 707.380.

';2?853.

731. “Douunent" ﬁéans a "docunent of titla" Qa definzd by '

Cammen;. Seption_?ol._z is the sage as Section 431 090 1n Ehe
Attachment Law, See the Comment to.Seet;hn 481.990,

| 727350," :

701, “Hoter vehicle" means a "motor vehicle" as definad by

Section 415 of the ?ehicle Code.,

Comment , - Sectian ?01. 18 the same asg Section &81.150 in the
Attachment Law. See ‘the Comment to Section 481. 150. s

. , © 27861

§ 701. .. Negotisble instrument
701 ;'___ J‘ﬂegotiaﬂe instrument” means a “nagotmna instrument"

as defined by Section 3104 of - the Counetcial CGde.‘ '

ﬂouﬁent‘ Sectiun 701._ , is the sane’ aa Section 431.160 1n the
Attachment

: - : 27862
§ 701, . Security : S S

?01., ,“’ "seeurity" sedns & seeurlty s, defined by Sectiun 8102
of the Gdnuercial Code, - '

Comment. Section 701. o ;a-the gamEJas_segtgoaigal;zlaiiﬁzghe
Attachuient Law, S ‘




cwi $.701s. 0 . Veasel - ' o -
701, . "Vessel" means a "vessél” ‘ag defined by subdivision (a)
of Section 9840 of the Vehicle Code.

' Comment, Section 701.' defines "vessel“ by incorporating the
definition in the Vehicle Code Thia definition 13 broadqr ‘than the
definition of "vessel" iﬁ Section 481 230 of the Attachﬂenﬁ Law, which
is restricted to "numbered veasels L

B N
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CHAPTER 3 EXECUTION

. Article 1. Property Subject to E:nm.-r:uﬂ::lm_gL Writ of Execution

'§ 703.110. Property: subject to execution: éxceptions
703,110. (a) Except as otherwise provided in subdivision (b) and
in Chapter 7 {commencing with Section 707.110), the foliowing property

is subject to execution for the enforcement of a judgment for the pay-
ment of money:

(1) Property owned by the judgment debtor at the time of levy of a

" writ of execution.

(2) Real property no longer owned by the judgment debtor but sub-
" ject to a judgment lien in favor of the judgment creditor when owned by
the judgment debtor. -

- (3) Property no longer owned by the judgment debtor but subject to
an attachment lien in favor of the judgment creditor when owned by the
judgment debtor.

“{b) ‘The following types of property subject to other procedures for
the enforcement of a judgment for the payment of money but are not
subject tc execution: ' '

‘(1) An alcohélic beverage license that is transferable under Arti-
cle 5 (commencing with Bisiness and Professions Codée Section 24070) of
Chapter 6 of the Alcoholic Beverage Control Act.

"*{2) Money (other than earnings) owing and unpaid by a public entity
to the judgment debtor.

(3) The interest of a partner in specific partnership property
where the partner, but not the partnership, 1s the judgment debtor.

(4) A cause of acticn that is the subject of a pending action or
special proceeding. P

(5) A judgment in favor of the judgment debtor, prior to the ex-
piration of the time for appeal from such judgment, or if an appeal is
filed, prior to the final determination of the appeal.

(6) A right to future payments not evidended bj a writing. -

'Comment. Sectlon 703 110 diffets from provisions of former law

f‘which purported to prescribe the property subject to execution. See
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‘subdivision 1 of former Section 682 (personal property, earnings, real
property, and real property subject to judgment lien) and former Section
688 . ("All goods, chattels, moneys or other property, both real and
personal or any interest therein, of the judgment debtor, not exempt by
rlaw, and all property and rights of property-levied upon under attach-
ment in the action, are subject to execution.'). Subdivision {a) pre-
scribes the general classes of property which may ‘be reached by a writ
" of execution. '

The classes of prOperty described in subdivision (a) are subject to
the exceptions provided in subdivision {b) and in Chapter 7 (commencing
with Section ?0? 110} {property exempt from enforcement of a money
judgment) Property which is exempt without making a claim under Chap-
ter 7 is not subject to ‘execution. Property which is exempt only if a
clajim 1s made therefor under Chapter 7 is subject to execution until it
is shomn to be exemnt: See Article 3 (¢ommencing wifth Section 703.310)
for methods of levy on particular types ‘of property and Chapter 4 {(com-

mencing with Section 704.110) for provisions applicable to wage garnish-
-Vment. j R ' o B '

The;tybes'of property which msy‘be”reethed by levy under a writ of
execution are, of course, circumscribed by the”general principles dator-
mining the classes of property that may be applied toward the satisfac-~
tion of a money judgment by any means, Many of these principles are un-
codified See Section 707.120 (property subject to eriforcement of money
judgment) and the Comment thereto. ~° 7 T o

Subdivision (b) prescribes certain types bE" property which are not
.suhject to execution, they are, however, subject to enforcement of a
j..linoney judgment through some other procedure in Chapter 50 In Chapter 5,
see Section 705.320 (receiver to trahsfer alcoholic beverage license),
Article & (commencing with Section 705.410) (money,; other than wages,
owing and unpaid by a public entity fo the judgment debtor), Article 5
(commencing w1th Section 705. 51Q) (charging orders’ against interest of
debtor-partner in partnership property}, Article 6 {commencing with
Section 705. 610) (lien on cause of action and judgmernt), Article 7 (com~

' piencing ‘with Section 705.710) (rights to future payments,,including pay-

" mefi¥s ‘did-wages due from the federal government, rents, commissions,
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surplas amount of spendthrift trusts, payments due from patent or copy-
right). .

By precluding the levy under a writ of e#écﬁti@n on rights to
future payments not evidenced by an instrument, paragraph {BJVof subdi-
vision (b) overrules Meacham v. Meacham, 262 Cal. App.2d 248, 68 Cal.
Rptr. 746 (1968), insofar as that decision permitted the levy upon and
outright sale of thé debtor's right to royalties from the ﬁafketing of

-an invention.

29/330
§ 703,120. Application for writ of execution

703.120. (a) After the entry of a judgment for the payment of
woney, upon the application of the judgment creditor, the COuft clerk
shall issue a writ of execution. _ .

(b) A separate writ of execution shall be issued for each county in
which executjon is sought. _ _ ) .-

(¢) Writs of execution may be 1ssued successively uﬁbﬁ further
application until the judgment is satisfiedj however, no writ of execu-
tion :may be issuved to a county until the expiration of 90 days after the
issuance of a prior writ of execution to that county.

~ {d) Notwithstanding subdivision (a), where the judgment creditor
seeks a writ of execution to enforce a judgment or order for the support
of a child or spouse, the judgment creditor shaii'apply to thetéqurt ex
parte, or on noticed motion if the court so directé, for an order di-

recting issuance of a writ of executionm.

Comment. Subdivision (a) of Section 703.120 is derived from the
first sentence of former Section 68l. Subdivision (b) continues the
substance of the first and laét sentences of former Section $87. Where
writs of execution are issued to two or more counties, the judgment
creditbthgs a special duty to see that an excessive levy is not made.
Cf. Wh{té tighting Co. v. Wolfson, 68 Cal.2d 336, 347-50, 438 P.2d 345,
., 66 Céf.‘Rp;r. 697, _ (1968) (excessive attachment as abuse of
‘process).

Subdivision (c} differs significantly from prior law which did not
permit more than one writ to be outstanding in one county. See subdi-
vision (b) of former Section 683; 32 Op. Cal. Att'y Gen. 22 (1958).
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Subdivision :(c) permits the issuance of a writ of executlon to a partic-
ular county once every %0 days. Section 703.210(b) providés a 9G-day

period during which prouperty may be levied upohr under the wric. Hence,

only one writ at-a time provides authority for levyfin a givéﬁ county

although as many as five o= six writs might be outstanding. This ar-

rangement provides "the judguent creditor with needed flexibilitj; one

- writ: may be retained by thiz levying officer fot the purposé'bf'éomplet-

ing a sale while another wcit way be issued to reach néwiy"diQCOvered
property. This is particulurly important in 4 case where there ig a
need to levy upon oiker property in a county where real property has
been levied upon sincy [3eccfon 703.520(f)--see staff'drﬁft dthhe

Tentative Recomrendation Telating to Redemption From Exeéufion and Fore-

-.Closure Sales. of Real Pronerty atiached to Memorandum 7?-&6] déi;}s the

sale of real property for 90 days.  Subdivision (é)'elimiﬁaﬁeé'thé need

-under former law for a ieturu aud redelivery of the writ for purposes of

sale, after which the ievyinz officer would make an alias return. See
subdivision (¢} of former Section 653. ' :

. Subdivision {d}' continues the practice develoﬁed pursuant to Civil

- Code -Se¢tion 4380 (formerly Civil Code Section 139 and later Civil Code

Section 4540) whigéh provides thdt courts have discretion in determining

- the manner 6f enforceing inséailment decrees for support. Messenger v.

Messenger, 46 Cal.Zd 619, 630, 297 P.2d 988, (1956); Jackson v.
Jackson, ‘51 ‘Cal. App.3¢ 363. 124 Cal. Rptr. 101 (1975); Slevats v.

- Feustal, 212-Cal."App.?d 113, 28 Cai. Xprtr. 517 (1963). It appears that

the usual practice has been to apply ex parte to the court for an order

directing the issuanc: of the writ of execution (see 5 B. Witkin, Cali-

fprnia Procedure Enlcricacnt of Judgmernt & 9, at 3394 (2d ed. 1971);

 Sdmonet v. Simemzt, 2ol Cul. ipp.Zd 512, 616, 69:.Cal. Rptr. 806,

(1968})? but scme courig hav: iadicated a preference for application on

ﬁntiged motion (H@?Fin . Maxtin, 5 Cal. App.3d 749, 755, B5 CGal. Rptr.

0339, . (1370); Cockiizaz v. Zochvame, 57 Cal. App.2d.937, 939, 135 P.2d

714, | (1S43)}. Srbuivision (d) oaticipatug that applications normal-

1y will be made cx palte out recognizes that notice may be required in

. the discretion oi thc court.

B



" The provisions of this section are, of course, subject to limita-
tions provided elsewhéiei -See, €.g., Sectiloms 702.120-702.140 (time for
enforcement), 702.170 (stay of execution), 702,190 (enforcement after

death of judgment debtor}.

R | 29/331
§ 703.130. Contents of writ of execution

.- 703.130, The writ of execution shall state the amount of the
judgment and the amount. actually due thereon and shall requlre the

levying officer to satisfy the judgment in the manner provided by law.

Comment. Sectlon 703.130 prescribes the essential elements of a
‘writ of execution. It is derived from a portion of the inﬁf&dﬁtfbry
paragraph and subdivision 1 of Section 682 and of former Sections 682.2
and 684.° See Section 703.210 (execution of writ). The writ of execu-
' tlon’'is ‘directed té the levying officer and provides the Bésié of the
levying officer's authority under this chapter. See Secti&u’?03f220
providing ‘the contents of the notice of levy which is directed to the
. person served in the process of levy.

:The technical requirements for the writ provided in -former Sections
682 and 682.1 have not been continued in Section 703120, ° The Judicial
Council is given the responsibility of prescribing forms by Section
. 702.290(b). The requirement that the writ state the kind of money. or
currency. in which the judgment is payable is:not continued;. Section 667
‘has. been revised to require all momey judgments to be made payable in
dollars. The reference to earnings has been deleted. Levy on earnings
~0of an employee 1s accomplished pursuant to Chapter 4 {commencing with
Section 704.110). The statute no-longer requires levy first on person-
alty. The judgment creditor is permitted to designate the order of levy
in the instructioas to;the-levying officer. See Sections 702.230 and
703.210. Former law required satisfactdon of the judgment first out of
property previously attached in the action, then out'of'personélty, and
finally out of reaity. .See former Section 684.3% and-subdiviéion 1 of

former Section 582
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Article 2. General Levy Provisions

§ 703.210, Deldvery and execution of writ, instructions

703.210.  (a) The judgment creditor shall deliver the writ of
execution to the levying officer to whom the writ is directed, together
with written instructions containing a description of the pProperty teo he
levied upon and a designation of perscns to be served

(b) The levying:officer shall execute the writ' of execution without
‘delay by levying upon sufficient property subject 'to execution to satis-
fy the judgment and any aé¢crued costs, interest, and chargeé:of the
levying officer entered on the writ. The levying officer may not levy
uﬁon any ﬁroperty under the .writ after the expiration -of 90 days from
the date the writ was 1ssued.

) (c) If the Judgment creditor does not deliver the writ of execution
to the levying cfficer, the judgment creditor may redeliver the writ to

_‘ the court clerk

. Comment,. Subdivisions- (a) and (b} of Secticﬁ'?ﬁJ.ZlU’Eré based in
part on the first portion of the first sentence of former Section 6%1.
See also subdivision (b} of Section 488.030. Subdivisions (a) and (b)
reflect the. former practice, i.e., that’the levying officer will not act
until the judgment creditor delivers the writ of execution and wfitten
-instructions to levy upon specific property. See Section 262 (sheriff
not liable for following written instructions of a party or his attor-
ney).  In addition, the judgment creditor's instructions may designate
the order of levy. See Section 702.230. ' The wandatory order of ievy
. provided in subdivisioﬁ 1 of former Section 682 has not been conﬁinued.
See the Comment' to Section 703.130. See also Sections 702.240 (deposit
-of.  fees), 702,250 (costs, interest, and levying officer's chargeé),
703.110 (property subject to execution). 'The second sentence of subdi-
vision (b) prescribes the time within which property may be levied upon
cunder a.writ of, execution. The 90-day period rums from the date of
issuance of the writ whereas, under subdivision (a) of former Section
683, the writ could be levied within 60 days of ‘its delivexry to the

levying officen.
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Subdivision (c) permits the judgment creditor to redeliver a writ
. of execution to FhE;QOUft cierk;if itrhas{not;heen delisered:to'the

levying officer. During the first 90 days after its 1ssuance, an out-
. standing writ prevents the“issuence_of another-writ of execution even
though it has not. been delivered to the levying ofrtcer,l éee Section

703.120 (issuance of writ of execution).

29209

§ 703. 220 Notice of levy
' 703 220. The notice of levy shall inform the person who 1s served
-with the copy of the writ of execution and a notice of levy as provided
in Article 3 (commencing with Section 703. 310) of ‘all of the following:
{a) The capacity in which the person is served.
(b) The property which is levied upon.
7 (c)_ThétPersoe’s rights under thezievj;:iﬁcludihg the right to make
a third-party-claim pursuant to Chapter & {commehcing with Section
706.110)° and the right to claif an exemption pursuant to Chapter 7
(cotmencing with Sectiof 707.110).

(d) “The person's duties under the levy. i

- Comment Section ?03 220 provides the contents of the notilce of
..leﬁy The Judicial Council is glven the responsibility of prescribing
the form of the notice of levy See ‘Section 702 290(b). The notice of
levy of execution is similar to the notice of attachment provided by
'-Section 488 020, Under prior law, the notice of levy was recognized by
.Secticn 688(b}, but there was no provision for an official form of the
.{notice Instead, the form of the notice of levy wasg determined by the
levying officers, See e, g., Marshal’s Manual §§ 302.1, 344. 1 (J.
x'Matarazzo ed. . rev. Jan. 1, 19?7), Cal State Sheriffs" Asaociation,
Civil Procedural Manual '§§ 7.34, 7.37, 7. 6? 7.71 (1969Y "'The notice of
levy is directed to the person being ‘served whereas the writ of execu-
tion is directed to the levying officer. See Section 703.130 {contents
of writ of execution) The judgment creditor must supply written in-
structions to the 1evying officer which provide sufficient information
to complete the notice of levy. See Sections 702,230, 703.310.
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§ 703.230. Levy on property in private place

703,230, If any property sought to be 1evied upon 1s located in a
private place, the judgment creditor shall apply ex parte to the court
from which the writ of execution was issued for an order directlng the
levying officer to seize the pfoperty in such place. The.court may
igsye such order only if the judgment creditor establishes that there is
probable cause to believe that property subject to levy is located

there.

Comment. Section 703.230 1s based on_pbmparable provisioﬁs'set
forth in Sections 512.060 and 512,080 relating to claim and delivery.
See Comment to Section 512.010(b) concerning "private place." i
. 29/341

§ 703.240. Interest reached by levy on property in possession of
third person or debts owing by third person; dutiesL
liability

703.240. (a) A levy under a writ of executlon by service of the

writ and the notice of levy on a person other than the judgment debtor
reaches the judgment debtor's interest in tangible personal property
which is subject to execution and is in the possession of the person

. served and any debt which is subject to execu;ion and 1s owing to the
judgment debtor by the person served at the tiﬁe of service,

(b) Within 10 days after the levy, the person served shall deliver
possession of any tangible personal property which is subject to execu-
tion and in which the judgment debtor has an interest if the person
served claims no right of possession thereof, shall pay to thgllgyying
officer any debt which is subject to execution and is due anq_ﬁwing to

the judgment debtor, and shall execute any documents necessary to effect

. -.the transfer or payment. The receipt of the levying officer is a suffi-

..clent discharge for the amount paid.

(c) The levying offilcer, at the time of service, shall request the
- person served to give the levying officer a memorandum which the petrson
-, shall mail or deliver to the levying officer witﬁiu 10 days af:gr serv-
ice. The memorandum shall be executed under ggth and shali cqﬁﬁqin the

following information:
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(1) A description of any tangible personal property which is sub-
ject to execution and in which the person knows or has reason to belleve
_the judgment debtor has an interest and a description of the interest.
:{2) A statement of the amount and the terms of any debt which is
subject to execution and is owed to the judgment debtor.
{3) Whether the person possesses any tanglble personal property in
. which the judgment debtor has an interest which is not subject to execu-
tion or owes a debt to-the judgment debtor which is not -subject. to
execution and, if so, a description of such property oxr a statement of
the -amount and .the terms of such debt. .
 (4) A statement of .any claims or rights of other persoms.that are
prior to the -lien of the. judgment creditor.
{5) Whether the tangible personal.property or debt is claimed to be
exempt from enforcement of a, judgment for the payment of money.
(d) Upon receipt of the memorandum, the levying officer shall
promptly mail a.copy thereof to the judgment creditor.
(e) If the person served fails to. comply with subdivision (b) or
(c), the levying officer shall so state at the.time the writ is. returned
.and the person may, in the court’s discretion, be required to pay the
. costs of any proceedings taken for the purpose of obtaining payment of
the debt or posseasion of the property or the information required by

this sectlon.

" Comment. Section 703.240 provides for garnishment of third persons
‘ holding property of the judgment' debtor or owing debts to the judgment
debtor and specifies the duties and liabilities of -the garnishee.

- Pormer law contalned two provisions for garnishment. Former Section

"688(bY provided for levy of exécution in the same manner as like proper-
"ty not 1n the possession of the debtor would be levied upon under a writ
of attachment which in many cases would be garnishment. See, €.8.,

" Sections 488.330 (tangible persomal property in possessidn of third
person);;488.3?0 (accounts receivable, choses in action}, 488.380 (chat-
tel paper in possession of third person), 488.390 (deposit accounts).
Former Section 688(b) alsc provided generally that, where a method of
levy of attachment was not provided, property of the judgment debtor in
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a third person's possession, or a debt owed to the judgment debtor, was
lavied upon by service on the third person of 2 copy of the writ of
execution and a notice of levy. See Sections 703.330 (levy on tangible
_personal property in possession of third person), 703.340 (levy on
intangible persomal property).

Subdivision (b} is derived in part from former Section 716 which
pernmitted a person indebted to:the judgment debtor to pay the:debt to
.the lewvying officer after issuance of a writ of executicn’even if there
‘had not yet been a levy thereunder. See Butler v. San Frauncisco Gas &
Flec. Co., 168 Cal. 32, 141 P. 818 {I1914). Even if the garnishee re-
fuses to turn the property over or pay the debt to the levying officer,
the service of the copy of the writ:of execution and notice of levy
creates a lien on the property or debt.. See Section:703.250; Wordstrom
v. Corona City Water Co., 155 Cal. 206, 212,100 P. 242, __ (1909).

:  Subdivision (¢) requires the garnishee to provide a sworn statement
describing (1) .any property in which the garnishee knows or has reason
to believe the judgment debtor has an interest and (2) any debt which
-the garnishee knows or has reason to belleve 1s owing to the judgment
debtor,  This memorandum 1s more extensive than the memorandum required
of an attachment garnishee under Section 488.080(b) and provides an
. inexpensive alternative to examination proceedings under Section 705.130.
It is designed to provide the judgment creditor with the information
needed to be able to select the Proper manner of enforcing the judgment.
0f course, the garnishee is not precluded from supplying information in
additicn to that required in the memorandum. )

Under subdivision (e), a garnishee who fails to deliver property,
to pay over money due and owing, or to provide the required information,
'may be assessed the costs of proceedings instituted to compel compli-
ance, See Sections 705.130. and 705 160 (examination of third person
:indebted to Judgment debtor and order directing applicaticn of debt to
Isatisfaction of judgment creditor 5 Judgment), 705.210-705.270 {enforce~
ment of garnishee s liability by suit) The levy does not, ¢f course,
create a 1ien on property described in the memorandum that is not sub-

]ect to execution.
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29/344
§ 703.250. .. Lien of .execution -

703.250. (a) Levy under a writ of execution creates a lien on the
. .property levied upon_for_ehperiod of one year from the date of levy.
(b}‘Notwithstanding subdivision (a), the lien uponrsn interest in
personal property in the estate of a deeedent is effective until the
decree distributing the interest ‘has become final | |
(c) Until levy, property is not affected by issuance of a writ of
,execution or its delivery to the levying officer._

Comment. Section 703.250 supersedes subdivisions {d)} -and. (e} of
former Section 688.

‘Subdivision (a} provides a one-year execution lien running from the
date of levy on the specific property whereas, under subdivision (d) of
former Section 688, the lien did not continue longer than one year from
* the daté of izsuance of “the writ. : srin

‘Subdivision: (b) continues -the substance of the last half -of the
‘first sentence of former Sectiom 688(b)..: - -

. Subdivision {c):is the same 1n substance as subdivision (d) of

-+ former Section 688,

13/600

- § 703.260. Order directing transfer of property or documents by:
judgment debtor

.. 703.260. (a} If a writ of execution is issued the judgment cred-

}itor may apply to the court ex parte, or on noticed motion if the court
. S0, .:h’.re(;ts,| for an order directing the judgment debtor to transfer to

. the levying officer L .

o (1) ,Possession of the property to be levied upon where such prop-

; E__el.‘tjr is sought to be levied upon by taking it into custody

(2) Possession of any documentary evidence of title to any property
‘of or any debt owed to the jrdgment debtor which is sought to be levied
upon.  An order for the transfer of possession of dccumentary evidence
of title issued pursuant to this paragraph may be enforced by the
odlevying officer when the property ot debt is levied upon or at any time

thereafter.
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(b) The order shall contain a notice to the judgment debtor that
failure to comply with the order may subject- the judgment debtor to

being held in contempt of court.

Comment. Section 703.260 is analogous to Section 482.080 {(provid-
ing for turnover orders when a writ of attachment is issued) except that
subdivision fa) specifies that the application for a turnover order is
to be made ex parte imless the court directs otherwise. In the case of
- a turnover order in attachment proceedings, the plaintiff is normally
already before the court and the nature of those proceedings determine

whether the application will be heard ex parte or on notice.

29210

- .. 5 703.270. Sale of or receiver for perishable property.

703.270. (a) Whenever property is levied upon, 'the Judgment
creditor, the judgment debtor, or any third person whose interest has
been derermined pursuant to Chapter 6 (commencing with Section 706.110),
may apply by noticed motion for the order provided in this subdivision.
Upen a.showing that the property 1s perishable or will greatly deterio~
rate or greatly depreciate in value or that for some other reason the
interests of the parties will be best served thereby, the court may
order that such property be sold or may appoint a receiver or direct the
levying officer to take charge of, cultivate, care for, preserve, col-
lect, harvest, pack, or sell such property.

" '(b) Notwithstanding subdivision (a), if the levying officer deter-
mines that property is extremely perishable or will greatly deteriorate
or greatly depreciate in value before a court order for the sale of the
property could be obtained, the levying officer may take an§ action
necessary to preserve the value of the:ﬁroperty or sell the property.

The levying officer is not liable for a determination made in good faith
" Under this subdivision.

(c) Any sale of such property shall be made in the same manner pro-
vided by Article 4 {commencing with Section 703. 510) and the proceeds
shall be applied toward the satisfaction of the judgment

{d)} Where a receilver ieﬂaﬁpointed, the court shall fix the daily

fee of the receiver and may order the judgment creditor to pay the fees
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andrexpenses of the recelver in advance or may direct that the whole or
_any part of the fees and expenses be paid from the proceeds’ of any sale
of the property '

_' (e) Except as otherwise provided in this section, the provisions of
.Chapter 5 (commencing with Section 564) and Chapter 5a (commencing with
"Sect1on 5?1) of Title ? govern the appointment, qualifications, powers,

rights, and duties of a receiver appointed under this section

Comment. Section 703.270 1is analogous to.Section 488.530 in the
Attachmegnt Law. .. The remedy provided by this section is of particular
importance where growing crops or recently harvested farm products have

been levied upon.

29!338

§ 703,280, Drder requiri_g eicher release of attached property or its
application to the satisfaction of the judgment

703.280. Where any property of the judgment debtor is held under a
writ of attachment, the judgment debtor may apply to the court from
which the writ of execution was issued upon noticed motion for an order
requiring that such property either be executed against and applied to
‘the satisfaction of the judgment or be released from the lien of attach-

ment.

Comment. Section 703.280 is designed to aveold a problem that could
,lotherwise result from the elimination of a fixed order for levy.on

. different types of property. .Under former law, a judgment was satisfied
first out of property previously attached in the action, then out of
personalty, and:finally out of realty. See subdiyision 1 of former
Section. 682 and former Sectlon 684.2. To avpld the danger that the
judgment creditor might hold attached property for extended perlods
vhile searching for other property, Section.703.280 provides a means by
which the judgment debtor can compel either the application of the
attached property to the satisfaction of the judgment Qr its release.
The lien of attachment continues after judgment until it expires on its
own terms or is merged in a judgment lien, execution lien, or the lien
of some other postjudgment enforcement procedure See Section 488.510
(duration of attachment lien) Bagley v, Ward 377Cal. 121, 131 (1869);
Balzano v. Traeger, 93 Cal. App. 640, 643-44, 270 P. 249, (1928).
See Section 702.160 (relation back of liens).
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©68/709

i

§ 703.290. Release of .property from lien and custody

703.290. (a) The levying officer shall release the oroperty'from a

lien and from custody upen the receipt of a written direction from the

" judgment creditor or a certified copy of an order to that effect from

the court which issued the writ or other process the service of whieh
created a lien on the property, or when otherwise required by this title
to release the property.

_ (b) Where the property to be released has been taken into custody,
it shall be released to the person ‘from whom 1t was taken unless other-
wise ordered by the court. If such person cannot be found within the
county where the property was levied upon, the levying officer shall
retaln custody of the property and give notice to such person by regis-
~ .tered or certified mail, return receipt requested, sent to such petrson's
last known adoress;fes to‘where possession of the property may be se-
“.‘cured. 1If, after 30 days from sending the ﬁorice, such person has not
claimed the property, the levying officer.shell sell the property in the
manner provided by Article 4 (commencing with Section 703 510) and

- deposit the proceeds,.after first deducting the levying officer s

charges, with the county treasurer Of,th% county where the property is
located, payable to the order of such persom.

L {c) Where the property to be released has not been taken into
custody, the levying officer shall release the property by issulng a
written release and giving notice of release to such person by regis~
. tered or certified mail, return receipt requested, sent to ‘such person's
last known address. I

(d) Where the property to be released was levied upon by recording
or filing a copy of the writ and notice of levy, the levying officer
shall record or file a written notice of release in the same office.

7 (e) The levylng officer is not 1iable for releasing property in
_haccordance with this section nor is any other person liable for ‘acting

in conformity w1th the release.

o

Comment. Section 703.290 prescribes the manier of releasing prop-
erty from a lien and .from custody. Under subdivision {(b) of former Sec-

“tion 688, the manner of-releaee;of,attachment was incorporated upon
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execution. Sectionm 703.290 is generally similar to Section 488,560
(release of attachment).: Subdivision (b), however, provides for proper-
ty to be sold and the proceeds deposited inithe county treasury where

. the person to whom property is to be released does not appear.

co 29/343
§ 703.295. Return of: writ of executlon
703.295.. (a) Except as otherwise provided in. subdivision (b), the

levying officer to.whom the writ of execution is delivered shall return
. the writ of. execution to the court from which it was issued;at the
-+ earliest of the following times: ) .

(1) One year from the date of the last levy under the writ.

(2) Not later than 15 days.after the last sale is ﬁade under the
writ. ; _ _ e oo

(3) When.return is requested in writing by the judgment creditor.

. (&) If the writ is not levied within 90 days after its issuance,

promptly after. the expiration of.90 days after Assuance. .

(b) If an earnings withholding order has. been issued and served
upon the employer as provided in Chaptar 4. {commencing with Section
704.110) within 90 days after issuance of a writ of execution,: the writ

of execution shall be returned as provided in Sectiom 704.

‘ Comment . Sectioh' 703.295 supersedes subdivisions (a) and (e) of

" former Section 683 and makes several signiffcant changes’ in former law.
Under Section’ 703.295, the period at ‘the end of which the writ must be
returned runs from the last levy under the writ (which must ‘occur within
90 days after issuance of the writ) rathér than from the date the writ
was delivered to the'levying'officér. " The provision of former Section
683 that the writ could not be returned before the expiration of 10 days
has not been continued. If the writ is Yevied within 90 days, any sale
of property or collection of a debt under the writ must be completed
“before the expiration of a year from the dateé of the ladt lewvy under

' that writ. See paragraph (1) of subdivision {(a) and Section =~ .

'The return provikions of this 'seltibn are incorporated by Sections

708.170(b) and 709.150(8). -~ °
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27805
Article 3. Method of Levy

§ 703.310.  Interest in real property

703,310, (a) To levy Uﬁon an interest in real property, including
a leasehold interest, the levying officer shall record with the office
0f the county recorder of the county where the real property is located
a copy of the writ of execution and a notice of levy '

(b) Where the notice of levy identifies a person, ‘other than the
judgment debtor, in whose naﬁe the real property in which the judgment
debtor has an interest stands upon the records of the county, the re~
corder shall index the levy when retorded in the names of both the
Judgment debtor and such other person.

(¢} Promptly after recording and in no event more than 15 days
thereafter, the levying officer shall mail a copy of the writ of execu-
tion and the nétice of levy to the judgment debtor and to ‘any other
':person identified in the writ in whose name the real prcperty in which
the judgmerit debtor has an interest stands upon the records of the
county at the address of such other person as shown by the records of
'the office of the tax assessor of the county where the real property is
located. ' '

(d} Prdﬁﬁtly after recording and in no event moré tham 15 days
"thereafter, the levying officer shall serve:cne occupant of the real
-property with a copy of the writ of executlon and a notice of levy. If
“there is no occupant on the :real property at the time service 1s at-
.tempted, the levying officer shall post a copy of the writ and the
notice in a conspicuous ‘place .on the real property. Service upon the
- oceupant may be made by leaving . the :copy of .the writ and the notice with

‘the otcupant personally or, ia the occupant's absence, with any person,
- of 'suitable age and discretion, found upon the real property:at the time
service is attempted and who is either an-employee or agent of the
" occupant or a member of :the occupant's family or household. Where the
real property described in the writ consists of more than one distinct
lot, parcel, or governmental subdivision and any of such lots, parcels,
or governmental subdivisions lile with. relation:.to: any of the others so

as to form one or more continuous, unbroken tracts, only one service or
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-iposting need be made under this subdivisfon as to each such continuous,
. unbroken tract..

{(e) A failure to send the copies of :the writ and the notices re-
quired. by subdivision (c) or te post or serve notice pursuant to subdi~

- vision {d) does not affect the lien created by ‘the levy.

Comment. Section 703.310, providing the manner of levy of execu-
tion upon interests in real property, is comparable to Section 488.310
which provides the manner of levy upon interests in real property pursu-
ant ‘to the Attachment Law and which was incorporated by former Section
688(a) for - purposes of levy of execution on interests in’ real property
Seé Section 488, 310 and ‘former Section 688, and the Comments thereto.
'Any interest in 1and legal or equitable, which is subJect to the en-
forcement of a money judgment, is subject to execution except where some
other method is specified, such as in the case of a partner s interest
in peftnerehib real:ﬁrOPéfty which is reachable only by'way'efre charg-
ing ofder'pursdanf t6 Seétion 705.510. See Sections 703.110 (property
subject to eerﬁtiehf, ?ﬁfifzﬁ'(preﬁefty suﬁjeétsfo snforéement of money
judgment); Lynch v. Cunningham, 131 Cal. ‘App. 164; 173-75, 21 P.2d 154,
21 P.2d 973 (1933}, Subdivision (a) of Sectiton . 703.310 also makes clear
that the term "interest in real -property,” as used in this section,

. dncludes leasehold interests. The.scope of interests which are leviable
- under executlon is, therefore, greater than those leviable under attach-
. menit gince Jeasehold interests withan unexpired ‘term of less -than one
year are not subject to -attachmeént where the defendant is an-imdividual.
See Section 487.010{c)(l). Under former law, it was the-practice to
treat some leases as personal property and some as real property for

- purposes of levy. See Marshal's Manual of Procedure -§ .300.3 (J. Mata-
rdzzo -ed., rev. Jan. 1, 1977}, '

Section 703.310 requires:a levy to be made to reach 'the interest
regardless of whether there is a prior judgmerit lien or attachment lien
- on the ‘property in favor :of the judgment rereditor. Under former law,
the writ of executlon was not Tequired ta be recorded 1f there was an
© existing judgment lien oun-the property. See:Lehnhardt v: Jennings, 119
"Cal.. 192, 1195, 48 P, ‘56, 51 P. 195 (1897) ‘(no levy -required where judg-

ment is lien). However, the practice has been to record notice of levy
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in every case.. See Marshal's Manual of Procedure § 303.2 (J. Matarazzo
ed., rev. Jan. 1, 1977); Cal. State Sheriffs' Association, €ivil Proce-
dural Manual § 7271 (1969).

‘The notice of levy of execution is new to the statutes.  See Sec-
tion 703.140 (contents of notice of levy). The form of the writ of
. eXecution and the notice of levy is prescribed by the Judicial Council.
. See Section ?02:290(b)t - | N

e , 2?807
ﬁ_?03.329. Tangible personal property in possession of judgment debtor

Sk

... 703, 320 {a} Except as otherwise provided by this article, to levy
‘upon tangible personal property in the possession of the judgment
debtor, the levying officer shall take the property into custody

~ (b) At the time of levy or promptly thereafter, the levying officer
shall serve upon or mail to the Judgment debtor a copy of the writ of
execution and a notice of levy A failure to serve or mail the copy of
: the writ aud the notice pursuant to this subdivision does not affect the

lien created by the levy.

Comment, ' Section 703.320 provides the gemeral rule governing the

‘levy of .execution on tangible personal property in the . possession of the
“judgment debtor. . As indicated by the introductory phrase ip.subdivision
{a), .this general rule does not apply where .other sections of.this

- article are applicable to particular types:of property. Subdivision (a)
~.is.essentially. the same as the :first sentence of subdivision, (c) of
-former: Section 688 [as amended Ly 1977 Cal. Stats., Ch. 155]. For a

' general provision for the manner of taking custody, see Section 702.270.
' Subdivision (b) continues the requirement of giving notice of levy
to the judgment debtor provided by the second sentence of subdivision
~{b) of former Section 688, The judgment creditor has the responsibility
of furnishing the.levying officer with the information necessary to
comply with this provision. See Section 702.230. Subdivision (b}, as
well-as the remainder of:this article, requires service of both a copy
of the writ of execution and a notice of levy. Former Section 688(b)

requires service of only the copy of the writ of execution upon the
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*judgment"debtor. See Sections 703,130 (contents of writ of execution),
703,220 (contents of notice of levy).
Section 703.320 is comparable to Sectilon 488.320 (attachment of
tangible personal property in possession of defendant} See the Comment
‘to Section 488.320.

27808
§ 703.330. Tangible personal property In possession of third person

703.330. (a) Except as otherwise provided in this article,,to levy
upon tangible personal property of the judgment debtor which is in the
"possession of another person, the levying officer shall personally serve
upon such person ‘a copy of the writ of execution and a notice of levy

(b) Promptly after levy, the levying officer shall mail a copy of
the writ of execution and a notice of levy to the judgment dehtor A
failure to mail the copy of the writ and the notice to the judgment
debtor pursuant to this subdivision does not affect the lien created by

" the levy.

(c) Where goods are subject to a negotiable document, the'goods may

not be levied upon but the negotisble document may be levied upon in the

- manner provided by Section 703.400. ¢ -

Commeat. Section 703,330 provides the general rule governing the
levy of execution on tangible personal prOperty in which the judgment
debtor has an interest which is in the possession of a third person
This general rule does not apply where other sections of this article
are applicable to particular tyoes of propertv Subdivision {a) contin-

‘ues the substance ‘of a portion of the last sentence of subdivision {b)
'of fother Section 688 l

Subdivision (b) continues the requirement of giving notice of levy
to the judgment debtor provided by the second sentence of subdivision
(b) of former Section 688. The judgment creditor has the ‘responsibility
of furnishing the levying officer with the information necessary to
comply with - this provision See Section 702 230. Subdivision (b) is
analogous to’ Section &88 330(c), applicable to a 1eVy of attachment
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. . Subdivigion (¢) coxresponds to subdivision. (d) of Section 488.330
(attachment of tangible personal property in possession of third per-
osom).e : , |
The -duties, of the garnishee are specified by Section 703.240.

For special provisions applicable to a levy upon the coqténts of a
safe deposit box not standing solely in the name of the judgment debtor,
see Section 703.435.

e - 27809
§ 703, 340. Intangiblejpersonal property

. 703.340. (a) Except as otherwise provided, in this article, to levy
. upon 3 debt owed to thgzjudgmengzdebtpr,‘the,lquing officer shall
. personally serve upon:the person owing the debt a copy of the writ of
execution and: a notice. of levy. - ,

(b} Promptly after levy, the levying officer shall mail a copy of
. the writ of execution and a notice of levy to the judgment deggqr, A
failure to mail the writ and the notice to the judgment debtor pursuant

to this subdivision does not affect the lien created by the levy.

" Cowment. Saction 703.340 provides the general rule governing the
levy of executlon on intangible personal property. -This -general rule is
: inapplicgblg:whgre,q;herﬁsections of this article govern the manner of
. levy. on particular types of praperty. Subdivision (a)-béptinugs the
‘substance of a portion of éhe,}ast sentence of gubdivision (b) of former
Section 688. B L L

Subdivision {(b). continues the requirement of glving notice of levy
to. the, judgment debtor provided by the second sentence of subdivision
(t) of former Section 688. The judgment creditor has the responsibility
of furnishing.the levying officer with the information necessary to

~comply with this provision. See Section 702,230.
. L e 27810
5‘?03.350. Motor vehiqles anQ vessels required to be registered

.. 7103.350. . Promptly after:lgyyiggkpyxsuant_tok$g;tignﬂ?93.3?p,
703.330, 703.360(c), or 703.370(c) upon a motor vehicle or a vessel
required to be registered with the Department of Motor Vehicles, the
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.levying officer shall determine fram the department the name and address
of the legal owner of the vehicle or vessel and, if the legal owner 1s a
:perscn cther than a person served pursuant to Section 703 320 703.330,
”7703 360 or 703. 370 the levying officer shall send a copy of the writ
of execution and a notice of levy by registered or certified mail

return receipt requested to the legal ownexr. A failure to send the
eopy'of the writ and the notice to the legal owner does not affeet the

lien created by_thehlevy.

Comment. Section 703.350 continues the substance of subdivision

. (1) of former Section 689b. Former law reéquired notice to be;given the
legal owner who was not: also the registered owner. Section 703.350 has
. the same effect but is worded so as to aveid duplicate notice ih any
case where the legal owner has already received unotice in the course of
the levy. Section .703.350 also makes clear that notice is to be given
the ‘legal owner: where a vehicle or vessel which 1s required to be regis-
tered is levied upon as part of the persomal property of a going busi-
ness, : See Section 703.360. The 1evying;officer is not required to send
notice to the legal owner when the keepetr levy is made under subdivision
(2) of Section ?03 360 but only when the levying officer takes exclusive
custody of the vehicle or vessel under subdivision {c) of Section

703, 360.. . This recognizes that, while Section 703.360 does not require a
keeper levy on vehicles and vessels of a going business that are re~
quired to be registered, such a levy is permitted so long,as custody is
_ maintained See Seetlon 702.270 (manner of taking custody) Similarly,
. nctice ie explicitly required to be given the legal owner of a vehlcle
-or vessel which is required to be registered and is ueed as a dwelling
where a levy takea place pursuant to Section 703.370 but only when the
,levying offieer takes exclusive eustody cf the vehicle or vessel under
subdivieion fc) of Section 703.360. See Sections 701.__ ("motoxr vehi-
cle" defined), 701.__ {("vessel" defined).

27811

! Y i

§ 703.360. Tangible personal property of a going business
703.360. (a) If the judgment debtor consents, tangible personal

property of a going business (other than money or a vehicle required to

be registered under the Vehicle Code) shall be levied upon by placing a

3-21



keeper in charge of the property, at the judgment creditor's expense,

> for at least two days ' During such period the judgment debtor ‘may

" contimie to ‘operate in the ordinary course of business at the judgment
- debtor's expense provided that all sales are final ‘and are for cash or
' “the equivalent of cash For the purpose of this subdivision, payment by
clieck 1s the’ equivalent of cash payment The 1evying officer is not
" 1iable for' accepting payment in the form of a cash equivalent. The
Lproceeds from all sales’ ‘shall be given to the keeper for the purposes of
the levy unless otherwise authorized by the judgment creditor
.- (b) At .the: time of levy or promptly‘thereafter,‘thehlevying officer

.8hall serve upon or mail to the judgment debtor ‘a copy of the writ of
-execution and a notice of levy. Aifatlure to serve or mail the copy of
. the writ and the notice pursuant to this subdivision does hot affect the
.»1lien created by the levy.
{c)iAt the conclusion of the period: during which the business may
. continue -to operate, the levying officer shall ‘také the tangible person-
r-al-property into exclusive .custody unless some “other ‘dispositicn 1s made

by the court or .agreed upon by the judgment ‘¢reditor snd the judgment
. debtor. . - .. . S S AR

'"”Comméht 'Secticn ?03 360 providee a special method of levy on a
going business which permits the business to operate for at 1east two
‘days after levy subject to the custody of a keeper Subdivisions (a)

" and' (c) of Section 703 360 continue ‘the’ substance of the fifth through

" thé tenth senténces of subdivision {c) of former Section 688 [as amended
"by 1977 Cal. Stats., Ch. 155} Subdivision 1b) makes clear that the
”judgment debtor 15 to be given notice of the 1evy Just as in any other
‘case of a levy on tangible personal property in the possession of the
jodgment debtor.,’ ‘ -

' The method of levy of execution provided by this section differs
‘from the method of - levy of attachment pursuant to Section 488 360 See
Section 488.360 and the Comments thereto.

See Section 703.350 (notice to legal owner of motor vehicle or

vesgel required to be registered).
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‘l § de d?dﬁm'Personal property used as dwelling

_- ?03 3?0 (a} Personal property which is used as a dwelling, such
-as a housetrailer, mobilehome, or vessel, shall be levied upon by plac-
.Iing a keeper in charge of the property, 4t the judgment creditor's
'expense, for a least two days. -
. (b) At ‘the time of levy or promptly thereafter, the levying officer
shall serve upon or mail to the judgment debtor a copy of the writ of
executiou and a notice of levy. A failure to serve or mail the copy of
.the writ and the notice pursuant to this subdivision does ‘not affect the
Ilien created by the 1evy '

(c) At the conclusion of the period during which the ‘property is in
the custody of the keeper, the levying officer shall remové the occu-
_ pants and take the personal property used as a dwelling 1ito exclusive
custody unless some ‘other disposition is made by the court or agreed

apon by the judgment creditor and the judgment debtor.

Comment . Subdivisions {(a). and {c) of Section 703, 3?0.continue the
. substance of the third and fourth sentences of subdivision {c) of former
Section 688 [as amended by 1977 Cal Stats., Ch. 155] ) Subdivision {b)
makes clear that the judgment debtor 1s to be given notice of the levy
Just as in any other case of a levy on tangible personal property in the
possession of the judgment debtor. See Section 703. 350 (notice to legal

owner of motor vehicle or vessel_requiredrto be registered).

27813
§ 703.380. Growing,crops and standing_timber

?03.330. (a) To levy upon growing crops or timber ‘to be cut, the
levying officer shall record a copy of the writ of exécution and a
notice of levy with the cffice of the county recorder of the county
where the real property on which the crops are growling or on which the
-timber is standing is located. .

(b) Where the notice of levy identifies ‘a person, other than the
judgment debtor, in whose name the real property on which the crops are
growing or on which the timber is standing stands upon the records of
the county, the recorder shall index the levy wvhen reccorded in the names

" of both the Judgment debtor and such other person
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(c) Promptly after recording [and in no event more than 15 days
thereafter,] the levylng officer shall mail-a copy of the writ of execu-
.tiow and -a notice of levy to the judgment debtor and to any other
person ldentified in the notice of levy in whose name the real property
stands upon the records of the county at ‘the addresa of such other
person as shown by the records of the officelof'the tar'aeaeseor of the
: county wheré: the real property 18 located. _

(d)/ Promptly ‘aftar racovding [and in no event more thah 15 days
thereafter], the levylng officer shall sefve one occupant of the real
: property wlth a copy of the writ of execution and a notice of levy, 1If
there 1s no occupant on the real property at the rime servlce|is at-
tempted; the levying officer chall post a copy of the writ and the
-notfee i a conspicuous place on the real’ property Service upon the
occupant may be made by leaving the copy ‘of the writ and the notice with
the occupant personally or, E b 'the occupant s absence, with any person
of suitable 'dge and’ discretion, found upon the real property at the time
.,service 1s attempted and who is either an employeec or agent of the
. accupant or 2 member ofithe;occupant'sffamiiy or household, 'Where the
. real property described in the unotice of levy. consists of more than one
‘distinct lot, parcel, or govermmental subdivision and any of'such lots,
parcels, or governmental subdivisions lie with relation to any of the
othere s8¢ as to form. one.or more continuous; unbroken traets; only omne
service or posting need be made under this sibdivision as to edch such

continuous, unbroken tract.

Comuent. Section 703.330 i{s derived from a portion of Section
488.360(c) pertainino to the attachment of growing crops and ‘standing
. timber and from ‘pardgraphs ‘1a and 7a of forner Sectlon 542 (repealed by
1974 Cal, Stacs.,*c'h' 1516, § iz, op‘éf;'t'iup “January 1, 1977) Although
- growing crops ‘and standing “timber are consideréd to be personal prop-
erty, the method of levy va such’ pronerty corresponds to the method of
levy on real property. Once the crops are harvested and the timber is
cut, ‘such property may be leviea apon in’ the manner provided for levy
upon tangible personal pro*arty gnne“ﬁ1ly ! See Sections ’03 320,
-703.330. A keeper or réceiver may, pursuant to' court order, cultivate,
.care for, harvest, pack, aud sell the prcperty where necesaary See
Sectlon 703,270, Tt e '
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27814
§ 703.390. Chattel paper ’
703.390. <{a) Except as provided -in Section 703.470, to attach

chattel paper, the levying officer shall (1) &erve the person in posses-
sion of the chattel paper with a copy of the writ of execution and a
notice of levy and (2) 1f the chattel paper is in the possession of the
judgment debtor, take the chattel naper inte custody.

{b) If the chattel paper is no: in the pcssession of the judgment
debtor, promptly after levy, the levying officer shall mail a copy of
the writ of execution aud a notico of levy to the 3udgment debtor,

(c). .Promptly after. levy, the ievying officer shall miail a copy of

. the writ of execution and a notica of levy to the account debtor obli-
gated on the chattel paper. Until the account debtor is notified, the
levy does not affect the rights and duties of the account debtor. After
notification, the account debtor shall nake any payments required under
- the chattel paper to the levying officer. If the Chattel'péper results
from a lease of tangible personal property,  upon termination of the
lease because of the expiration of the term or because of default, the
lés;géuéh;ii'deliver the leased property to the levying officer.

1(#5 é failure té mail the copy of the writ and the notice to the
judgmé;t débtor pursuant to subdivision ﬁb)_pr to the account debtor
pursuant to subdivision f{c) does not affect the liea cre;féd by the
levy.

(e) Any payments requirad by the chattel paper and made by the ac-
cquqt‘debtor to the person in possession of the chattel_péper after levy
‘sﬁall be .delivered by such persbn to the levyirg officer to be held pur-

‘suant to the levy.

Comment. Sectlom 703,390 is aralogous to Section 488,380 which
provides the method of attachment of chattel paper. See Section 701,
("chattel paper” defined}. R

27815

§ 703.400. Negotiable ingtruments; negotiable documents; morney

703.400. <{a) Except as provided in Section 703.470, to levy upon a
negotiable instrument, a negotlzhle dorument, or money not placed in 2

deposit account, the levying »fiicer 3hall:.(1) serve the persomn in
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-.possession of the negotiable instrument, negotiable document, or money
with a copy of the writ of execution add a notice of levy and (4) if the
- Property 1s In the possession of the - judgment debtor, take the nego-
tiable instrument, negotiablea document, or money into custody.

“{b). If the negotiable instrurant, negotizble ‘document, or money is
not in: the .possession of the judgment debtor, promptly after levy, the

levying officer shall mail a copy of the writ of execution and'a notice

.- of levy to the judgmeat debiror.

(¢} Promp:ly after a negotiavle instrument is levied upon, the
» levying officer shail mail sz copy of the writ of execution and a notice
of levy to any person vbiigated under the negotiable instrument. Until
an obligor is norified as requived by this subdivision; payments made in
-8o0d faith by the obligor to the previous holder of thé instrument shall
be applied to the discharge of obligation of the obligor. -

(d) .A failure to maill the copy of the writ and the notice to the
judgment. debtor pursuant toc subdivision (b} or to an obligor pursuant to
‘subdivision (c) does not-affect the “lien created by the levy.

' Coﬁment. Section 703.4060 ic analogous to Section 488 400 which

ptovides'tﬁe method of attachmeﬂr of negoLiable instruments, negotiable

: ‘documents, and money. See Sections ?01 '(”document" defined},

701, ™ negotiable instrument” defined)

27816

“§ 703,410,  Securities

o 703,410, (a) To levy upon a security in the possession of the
Judgment debtor, the l°Vyln0 officer zhall take the seuurlty into cts-
tody. At the time of 1= VY ot promptly rhereafter, the levying officer
shall serve upon or mail to =le judgment debtor-a copy of "the writ of
execution and a notice nf lavy. -~ -

{b) [Except as previded in Section 703.470,] to: levy Ypon a secur-
ity which (1)} is hald in escrow parsuant te the provisions of the Corpo-
rate Securities Law or (2) has been surrendered to the issuer, the
levying officer shall serve tie peruon in possession of - the security
with a copy of tha writ of exazution and a3 notice of levy. Promptly
after levy, -the levying officer shall nail a copy of the writ“and the

notice to the judgment dsbror.
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() A fallure to serve. the judgment &ebtor pursuant to subdivision

(a) or (b} doas not affect the lien created by the levy

(d) In those cases not provided for by subdivisions (a) and (b},

' :the plaintiff 8 relief is governed by subdivisicn (2) of Section 8317 of

Gf 0

“ potice of levy.

: mthe Commeruial Code.

Comment. Section. 703 410 1s analogoue to Sectinn 488.410 which
provides the method of attachment of secuvities. See Section 701,

("security” defined)..

'

Note. The subject of ‘levy on pledged securities is considered in
Memorandum 77-53 for the September 1977 weeting. .

. S . S Ley 27817
§ 703.420. Accounts, receivable and choses in action .

..703.420. (a) Except as provided in Section. 703. 470, to levy upon

an account receivable or a chose in action, the levying officer ,shall

eny

serve the account debtor with a copy of the wrl* of execution and a

(b) Promptly after service v thc :cccwnf-débtbr: the le;ﬁing

'i‘officer ghall wail a copy of the wr ‘'t of execution and a notiée of levy

to the judgment debuor and to any other person 1dentif1ed in writing by

" the account ‘debtor as an obligee. The levying officer 15 not liable for

mailing notice to any person identified by the account debtor as an
obligee. A faiiure to mail the copy of the writ and the notlice to the

‘judgment debtor or to other obligees chﬂuant to this subdivision does

“not affect the lien cicatad by th= 1evy

...Comment. Section 703,420 -is analogous to Section 488.370 which

. provides the method of attacheent of decount®? recelivable-and choses in
~action. See Sections 70l._ ("aueauﬁtireéaivable".definedagi701.

("chose in actinn" def fined).

27818

§ 703.430. Depogit aczountd S : v
. 703, 430, (aj Except as providad im Section 703,470 and except

where the deposit account is rupres&ﬂtédrbyﬂa*negotiable instrument, to
attach a deposit account, the levyilng officer shall serve the financial
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.- . institution holding the deposit account with a copy of the writ of

execution and a notice of levy.
. (b) Promptly after levy, the 1evy1ng officer shall mail a copy of
the writ of execution and a notice of levy to the judgment debtor and to

any other person in whose name the deposit account 19 held. A failure

... to mail the copy of the writ and the notice to the judgment debtor or to

other persons pursuant to this subdivision does not affect the lien
created by the levy.

- {c) While the lien created by the levy 1s in force, the financial
institution is not liable to any person by reason of any -af the follow-
ing: ' '

(1) Compliance with the levy.

(2) Nonpayment of any check or other order for the payment of money
drawn or presented against the deposit account.}u‘ -
» - (3) Refusal to pay any withdrawal in respect to the deposit ac-

- .count.,

Comment. Section 703.430 is analogous to Section &88.3205wh1ch

- provides the method of attachment of deposit accounts. See Section

' 701._ ("deposit account” defined). For special provisions applicable
" in the cage of a levy upon a joint account, see Section ?03,435. See
also Section 707.390 (deposit account into which social_secptityrpay—
ments are directly deposited). -

27864

§ 703,435, Levy on deposit account, contents of safe deposit Box,
not exclusively in name of judgment debtor ‘

703.435. (a) As used in this section, "financial institution"”

_includes a Bepk, trust company, savings and loan association, credit
‘pnion, or.otherlcorporation authorized and empowered to conduct a safe
deposit business.

{(b) In addition to any other steatute, the provisions of thils sec-
tion shall be complied with where any of the fcllowing property is
sought to be 1evied upon: . , 8
(1) A deposit account, or interest therein, not standing solely in

.the name of the judgment debtor. ‘ s
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(2} Property in a safe deposit vault or box maintained by a finen-

o cial institution and rented by it not solely to the judgment debtor

T

(c} Thé Judgment creditor shall provide, and the levying officer
shall deliver to the financial institution, a bond in an amount not leas

than twice the amount of the judgment or, if a lesser amount is sought

‘ to be levied upon, ‘not 1ess than twice such amount. The bond shall
7lgindemnify any person (other than the judgment debtor whose interest is
risought to be levied upon} rightfully entitled to the property against

_actual damage by reason of the levy on the property and ‘shall assure to

:such person the return of the nroperty upon proof of such person's right

thereto. The bond need not name such person specifically but may refer

;to such person generally in the same manner as in this subdivision.

{d) Upon delivery of the bond to the financial institution, the

' financial institution shall immediately notify any person (other than

the judgqnent debtor) in whose name the depoeit account stands or to
whom the safe deposit box is rented by registered mail, addressed to the

last address of such person known ‘to the financial institution,fof the

"fact of the levy and the delfvery-of ‘the bond. -l

(e} From the time of levy and the delivery to the fimancial -in-

- gtitutfon of the bond untll 15 days after the mailing of notice under

subdivision (d) or until the levy is sooner released, the finantial in-

““'stitution shall not honor a check or ‘Sther order for the paymentiof

" ‘money drawn against, or any withdrawsals from, ‘the deposit accourit levied

upon that would reduce the deposit account to less than the amount to be

" satisfiled a5 stated in the writ of execution, and shall not permit the

“removal of ainy of the contents of the safe deposit vault or box levied

upon.
(£f) ‘After the expiration of 15 days from the levy and the delivery
of the bond, 1f no proceedings excepting to the sufficlency of the
sureties have been:commenced or, 1f such proceedings have been com-—
menced, whén the suteties havé justified, the firancial institution
shall ‘comply with thé lévy unless it has been sooner .released. The

“finardcial institufion is net llable to any person by:reason of such
“campliance; by réason of the nonpayment of any check or other order for

‘-thé ‘payment of ‘woney drawn against the deposit account levied upon that
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- 1ls presented while the levy is in force, or by reason.of the removal,

. burguant to the levy, of any of the contents of the safe dgposit vault

....or box-or the refusal of the financial institution to permit access to
..the safe deposit vault or box by the renter thereof,

(g) The bond described in subdivision {c) shall be executed,

., exceptions to the sufficiency of the surcties imay be taken by any person
¢claeiming to be the rightful ovmer of the property_ievied‘upqq,?qqd, when
eXcepted to, the suretles shall justify in the same manner as is, pro-

vided with respect to an. underteking on attachment. Cowy

- {h) The financial institution to which a bond is delivered shall
delive: it :as -directed by the obligees thereof. R et

. £1). Before giving agcess to any safe depusit vault or. box, the

.fjfigaqcial institution may demand payment to it of all.the -expense of

.iiopening the safe deposit vault or box and the expense of repairing any

... damage to the safe deposit ﬁault:pf box caused by, the opening thereof.

_¢¢(j)ahrﬁu;portgd.lgvy,that does not comply wlth this section.is in-

.+ »effectual ;and shall be disregarded,

LI
-1

Comment. Section 703.435 continues the substance of former ‘Section
- 6824 "Subjdet 'to several: changes. - Subdiviéion' (a) specifically refers to
“ergdit ‘unfong which were mot covered by ‘the former. provision. Subdivi-
~dions €b) ‘and  (§} continue the substance of the first sertence of former
‘Section 68Za. = See Section 701. - '("deposit account™:defined). Sub-
- divigion (c) continues the substancé of the second sentencé of former
‘Section 6824 {as amended by 1977 Cal. Stats., Ch. 42, § I}.  Where the
'fidghent has been partially satlsfied, the judgment creditor s mot
tequired to givesuch a large undertaking. Subdivision (d) continues
the third sentence of the former provision. Subdivision (e) continues
' ‘the ‘sibstance of the fourth sentence of former Scction 682a except that
“gubdivisgion {e) recognizes thie former practicz of holding only so much
“of the accdount as iz necessary to satisfy the amount Stated 'inm ‘the writ.
“Bubdivisions (£), (g}, ‘and (i) continue the substarnce of the fifth
““through the nfoth “entences of former Section 6822, See also -Article 1
“{conmencing with Section 489.010) of Chapter 9 ‘of Title 6.5 (undertak-
“ings ‘uhdér -attachment); Secticns 1054a (deposit of money or bearer bonds
© -or-notes instéad of undertaking), 1056 (sirgle ‘corpdratie ‘surety way

execute bond in place of two or more perscnzl suretles).
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27819

| § 7b3;add. VJuﬂgmeﬁfs_owing to judgment debtor
o 703. 440, (a) Except as provided in Section 703.470, to levy upon a
Judgment owing to the Judgment debtor, the levving officer shall (1)
file in the action in which the judgment was entered a copy of the writ
of exgcu;iqn and a notice of levy and (2) serve a copy of the writ of
l.execution.énd a notice of levy upon the judgment.debtof:im such action.
: (b) Promptly af:ver levy, the levying officer- shall mail a copy of
the writ of execution and a notice of levy to the judgmeiit débtor. A
failure to mail the copy of the writ and the notice to thé judgment
: debtor pursuant fo this subdivision does nmot affect the 1lien created by
the levy. .
“{e) A Judgment owlng to the defendant may not be levied upon until
‘after it's entry as a final 3udgment and the ;;mg for appeal from the
judgment has explred or, if an appeal is fiiéé: ﬁntii'the appeal 1s
finally determined.

Comment., Section 703.440 is analogous to -Section'488.420 which
providés-thé method of attachment of . judgments owlhg to a defendant. A
' judgment which is not final within the terms of subdivision (c) may be
.reacﬁed 6nly through the procedure for obtaining a lien on a cause of
action and judgment set fofgh in Sections 705.610-705.640.

27821
§ 703.450. Interest in paraonal property of estate of decedent

703.450. (a) To levy upon the interest of the judgment debtor in
personal property bplonging to the estate of a decedent, whether by
‘testate or intestate succession, the levying officer shall’ (}):file a
copy of the writ of execution ard 2 not1Ce of 1evy in the office of the
“iclerk of the court in which the estate is belng administered and (2)
serve the personal representative of the decedent with a copy of the
:;writ of .execution and a uotiee of ievy. = ° . vi

(b) Prnmpt v after ‘evy,_ ae le r;*ng officer shall mail a copy of
=the writ of execution znd a rorice of 1evy to the judgment debtor. A
failure to mail *hz couy of the writ and the notlce to the judgment
debtor pursuant to this subdivision does not affect the lien created by
the levy.
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(c) The personal represzentative shall report the levy to the court
in which the estate is being administered when -‘any petition.for distri-
»hution i filed,

(d) .The levy dees not impair the powersg of the representative over

2%

- the property for the purposes &f aduinistration.

" (e) Ifia decree ovderd distriburicn to rhe judgment‘debtdr, the
property shall be ordered to be delivered io the levying officeér who
- made ‘the levy subjéct tu the clzin of the judgient dabtor’ or any person
- claiming ‘under the judgment dabtor.. The progerty may not be ‘delivered
to the levying offilcer who made the levy unill tche décree distributing

the property has become final.

Comment. Section 703.450 is analogous to Sectlon 488 430 which
"prbvides the method o;'attachment oF an *nterest 1n personal property of

a decedent's estate.

27830
§ 703,460, - Goods subject to perfected cecurity interest:

703.460. (a) To levy upon the judgment debtor's interest in goods
. -which are:in the possession of & bailee who has not issued a negotiable
document therefor aud which are cubject to a perfacted security Iinterest
under the Commercial Code, the levying officar shall serve upon the
secured party a copy of the writ of execution and & notice of levy.

(b} Promptly after levy, tic ievying officer shall mail a copy of
the writ of execution and a notice of lavy te the iudgment debtor. A
- .failure to.maill' the copy of the .writ and the notice to the judgment
debtor pursuant to this subdivision does met atfact the 1iéd ‘created by

* the lewy,

Comment. Section ?GSQﬂGO is avhlog&us to Secr on 488 335 1n the
Attachment Law.~ ' '

Note. This sectlon will bz revised to be consistent with .Section
488.335 (part of the Tentative Kecormendaticr Ra2lating to Attachment of
~Property Subject to Se"uri““,Tvte"ezt\, vhich is chnsidered in Memoran—
dum 77- 53 for the qapuembex l9!7 aercing. ‘




27851
§ 703.470. Personal ﬁfdperty subject to péffecfed security Iinterest

_ 703. 4?6 (&} The judgment'debtér s interedt im the following
'property, if the property is subject to a’ ‘perfected ‘security interest of
another person under the Comnércial Code, shall be levied upon by serv-
ing the secured party with a copy of the writ of zxecutlon and a notice
éf‘levy: E

(1) Accounts receivable, . fJ

(2) Choses in actioum. 7 , _

{3} Chattel paper, . 1f the: securify interest is perfected by posses-
sion of the chattel paper.; - ’ ;

{4) Deposit accounts.

{5) Negotiable instruments, if the security interest is perfected
by possession of the negotiable instrument.

{6) Judgments, except that no judgment owlng to the judgment debtor
shall be levied upon until after its entry as a final judgment and the
time for appeal from the judgment has expired or, if an appeal 1s filed,
until the appeal is finally determined.

(b) Promptly after levy, the levying officer shall mail a copy of
the writ of execution and a notice of levy to the judgment debtor. A
failure to mail the copy of the wrilt and the notice to the judgment
debtor pursuant to this subdivision does not affect the llen created by
the levy.

(c) Except in a case described in subdivision (d), the secured
party may collect the payments due from the account debtor or obligor
obligated on the account receivable, chose in action, chattel paper,
deposit account, negotiable instrument, or judgment and may enforce or
accept the return of the tangible personal property sold or leased.
After the satisfaction of the security interast, the secured party may
deliver any excess property or pay any excecs payments or proceeds of
the property remaining in the possession of the secured party to the
levying officer.

(d) In a case where the judgment debtor has the iiberty to collect
pavments due on the account receivable or chattel peper or to enforce ot
accept the return of tangible personal property the sale or lease of

which resulted in the account receivable or chattel paper which was
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‘attached, the levying officer shall serve the account debtor or cbligor
. obligated on the account receivable ‘or. chattel paper with a copy of the

wrlt of: execution and notice of levy and with a demand to pay to the

' levying officer all amounts ‘due and to deliver to the 1evying officer

all returnable tangible personal property. . .

Comment . Section 703.470 1is analogous to‘Section‘488:ﬁ&0.in the
Attachment Law.

. Note. This section will be revised to be consistent with Section
488,440 (part of the Tentative Recommendation Relating to Attachment of
Property Subject to Security Interest), which is considered in Memoran—
dum 77/-53, for the September 1977 meeting
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